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RECENT CASES 

Animals — Injuries by — Responsibility of Owner. — Lyman v. Dale, 
171 S. W. (Mo.) 352. — Held, every Missouri mule has one kick. 

Anyone keeping a wild animal does so at his own risk and is responsi- 
ble for whatever damage it may do. Phillips v. Gamer, 64 So. (Miss.) 
735 (monkey) ; Hays v. Miller, 43 So. (Ala.) 818 (wolf). But the owner 
of a domestic animal is not responsible for damage it does, if it is 
rightfully in the place where the mischief was done, unless it is shown, 
not only that the animal was vicious, but also that the owner or keeper 
had knowledge of that fact. Kitchens v. Elliott, 114 Ala. 290; Dix v. 
Somerset Coal Co., 217 Mass. 146; Carney v. Donk Bros. Co., 169 111. 
App. 124; Earl v. Van Alstine, 8 Barb. (N. Y.) 630 (bees). Therefore 
the owner of a horse is not liable in damages to the first person that 
horse bites. Reed v. Southern Ex. Co., 95 Ga. 108. So a dog has one 
bite. Domm v. Hollenbeck, 259 111. 382. This, however, is changed by 
statute in some states. See Legault v. Malacker, 156 Wis. 507. Likewise 
the owner of a cat is entitled to notice of its dangerous propensities. 
McDonald v. Jodrey, 8 Pa. Co. Ct. 142. 

The principal case is correct and the concurring opinion of Lamm, J., 
is one of the finest examples of sustained judicial humor to be found 
in the books. 

Bills & Notes — Wrongful Transfer — Right of Action. — Patterson 
& Co. v. Peterson, 84 S. E. (Ga.) 163. — Held, the wrongful transfer of 
a negotiable note to a bona fide purchaser, thereby cutting off the maker's 
valid defense, gives rise to a cause of action for the damages resulting 
therefrom. 

For a discussion of this and kindred points, see comment in 24 Yale 
Law Journal 419, written before the principal case appeared. 

Burglary — Elements of Offense — "Forcible Breaking." — Goins et 
al. v. State, 107 N. E. (Ohio) 335. — Held, where any force, however 
slight, is required to effect an entrance into a building through a door- 
way partly open, such act constitutes a forcible breaking. 

Breaking is any act of physical force by which an obstruction to enter- 
ing is forcibly removed. Metz v. State, 46 Neb. 507. Though the word 
breaking implies the use of force, it is universally held that the slightest 
force will be sufficient. State v. Lapoint, 88 Atl. (Vt.) 523; Bass v. 
State, 1 Lea (Tenn.) 444; State v. Snow, 51 Atl. (Del.) 607; Common- 
wealth v. Stephenson, 8 Pick. (Mass.) 354. Entry through an opening 
which is an unusual place has been held to constitute a breaking. Dona- 
hoo v. State, 36 Ala. 281; Knotts v. State, 32 S. W. (Tex.) 532; Mar- 
shall v. State, 94 Ga. 589. It is a sufficient breaking to push open a 
door held by friction against the sill, or to raise a window which is 
completely closed but unlocked. Parker v. State, 38 S. W. (Tex.) 790; 
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May v. State, 40 Fla. 426; State v. Henderson, 212 Mo. 208. Where the 
outer door is open, merely opening an unlocked inner door is a breaking. 
State v. Scripture, 42 N. H. 485; Rolland v. Commonwealth, 85 Pa. 66. 
But entering by an unobstructed opening is not a breaking. State v. 
Hart, 77 S. E. (S. C.) 862; Smith v. Commonwealth, 128 S. W. (Ky.) 
68. Where entry is made through a door or window partly open, there 
is a conflict. Leaving the door or window ajar, even to a slight degree, 
would constitute such an invitation that opening further would not 
amount to a burglarious breaking. May's Criminal Law, p. 244. This is 
the law in England. Rex v. Smith, 1 Moody 178; Rex v. Hyams, 7 
C. & P. 441. And it is the weight of authority in this country. Common- 
wealth v. Strupney, 105 Mass. 508; Collins v. Commonwealth, 146 Ky. 
698. The holding of the principal case lays down the opposite rule, 
namely, that where entry is made through a partly open window or door 
by pushing it further open, there is a sufficient breaking, and is supported 
by the more recent decisions. Claiborn v. State, 83 S. W. (Tenn.) 352; 
People v. White, 153 Mich. 617, State v. Sorenson, 138 N. W. (Iowa) 
411; State v. Lapoint, supra. The decision of the principal case is logical 
and reasonable, and is in accord with the later burglary statutes which 
require no breaking at all. 

Commerce — Interstate Commerce — What Constitutes. — McAuliff 
v. New York Cent. & H. R. R. Co., 150 N. Y. S. 512. Plaintiff, a 
conductor of a freight train, took it from the New Jersey terminal 
into New York and the next day was employed in carrying freight 
between two New York points. The following day, while returning to 
the New Jersey terminal he was injured. In a suit for damages under 
the Federal Employers' Liability Act, claiming that at the time of his 
injury he was engaged in interstate commerce, held, that plaintiff was not 
so engaged when he was injured. Stapleton and Rich, JJ., dissenting. 

To bring the employee within the Act the employer must be engaged 
in interstate commerce and the employee must be therein employed. St. 
Louis R. Co. v. Seale, 229 U. S. 156; Pedasen v. D. L. & W. R. Co., 
229 U. S. 146. The acts of a fireman in preparing his engine for a trip 
in interstate commerce have been held to bring him within the Act. 
N. C. R. Co. v. Zachary, 232 U. S. 248. An employee injured while 
repairing a refrigerator car, used indiscriminately in interstate and intra- 
state commerce, comes within the Act. N. P. R. Co. v. Maerkl, 198 Fed. 
1. A repairer of a switch used for both interstate and intrastate com- 
merce is within the Act. Calasurdo v. Cent. R. of N. J., 192 Fed. 901. So 
also a servant who was acting as a watchman or caretaker of a "dead" 
engine, which was being hauled by an interstate train from one state to 
another. Atl. Coast Line R. Co. v. Jones, 63 So. 693. Likewise a fire- 
man under orders to take transportation to relieve a fireman on an inter- 
state commerce train. Lamphere v. Oregon R. & Nav. Co., 196 Fed. 336. 
The courts construe the Act as broadly and liberally as possible. Beh- 
rens v. III. Cent. R. Co., 192 Fed. 581. The principle which the decisions 
lay down is that if the effect of the injury or death of the employee is 
to directly hinder, delay or impede interstate commerce, the employee is 



